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Introduction

[1]

The arbitration hearing

The applicant seeks to review and set aside an arbitration award issued by the
second respondent (the commissioner) dated 20 June 2018. In his award, the
commissioner held that the resignations of the third and fourth respondents (the
employees) from the applicant’s employ constituted a constructive q&-;missal, and
awarded them compensation in sums equivalent to four amdsrx months’
remuneration respectively. The commissioner further orde;édl.the appirgant to
I d@ﬁtu@tlgns and short
payments in contravention of the Basic Condltlons of Emp' meni Act 1997. All

make payments to the employees in respect of unla

advised that the orders for payment of amo ts uanHy«-deducted and short
payments had become moot, since the«ébp.ll nt had epand the employees the
amounts that are the subject of the ordertign the day prlor to the hearing. The scope
of the review was thus confined to the coWer s finding that the employees
had been dismissed as envmaged*lby s 186 (1)(e) of the Labour Relations Act
(LRA), i.e. that they had téfinated
made continued emp

[2]

The appllc
educatf@n cat for learners affected by autism spectrum disorder. The

employees res:gned from the applicant's employ on 12 September 2017 by giving

"..-__;,one mqnt@ s written notice. At the arbitration hearing, both employees testified and

we:egross -examined by the applicant’s representative. The applicant closed its
case without leading evidence. The commissioner noted that both employees were
exemplary witnesses, they were open and honest, and did not contradict each

other or themselves. A reading of the record confirms this observation.
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The sole member and director of the applicant is a Ms Rozanna Riback. Both
employees were employed by the applicant as special needs teachers; the third
respondent in February 2017, the fourth respondent in February 2015.

The third respondent testified first. He stated that prior to his employment by the
applicant, he taught English at a high school. Soon after he was emgtbyed by the
applicant, teachers were required to attend compulsory training oé'ﬁéétgtling visual
learning. On the fourth or fifth day of the training, the attend@é’-*;wére t;?é%’th:gt the
cost of the training would be deducted from their salarj < ‘11 .

est of uniforms
was also deducted from teachers’ salaries. The thmd respmd ate
had at no stage consented to any deduction from, h|s f.@muneratlon and that the
matter was taken up by the teachers as a collegtive wnth Rlba& Rlback responded
in an aggressive manner, to the extent thﬂﬁo Laplstgln the applicant’s employ

V|

resigned after the meeting.

The third respondent testlfla:i furﬁuer that Riback had on multiple occasions

referred to him as a screa‘f’ntng Eﬁee%\@&te’ said the following:

_ ’*?’3; -.-..._‘:) ‘ \r'-

Upon her return Qh,e wguld sl‘-‘lout at us for the mundane things, she would attack
people based on tha fact that they are homosexual and that as a human being
|mpafred ‘my, my rlght to, to human dignity. As a homosexual man being called a
screazmlngtquéen ona daily basis is derogatory, it is insulting, it is embarrassing.

pAnd it he not want to be at the, in the workplace.

Riback \had referred to parents at the school in the same derogatory terms. The

‘%rﬂt}s‘bondent said the following:
L

She called me often and she’ be like; Ag what a scream, ch my gosh you such a
queen, why you wearing make-up, all these little (inaudible) that are derogatory
were made to my way, and it escalated when two parents came in and they are a
lesbian couple, they have adopted a little girl with autism and uhm, Rozanna was

not at work for the screening process to happen uhm, which would, at which the
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Head Teacher then decided to start the screening process. Upon Rosanna’s
return, upon Rozanna’s return to the school the first thing she told Adele was; you
could have least told me that these two women are a bunch of screaming kings, it
is the first time | have even heard the term screaming kings...

The third respondent then testified about being chosen to attend a cgpjerence in

""C;i d Beverley,

an occupational therapist. At the conference, he and the fourth réspond’gnt who

Cape Town, with Riback, the fourth respondent and an employee rx

are both smokers, went outside to smoke during a tea break \T h oIIowmgevents

occurred:

of Professionals in our Industry, in fronﬁof : eers m}ont of people from all over
the world, there were speakers fromi China, fhere were speakers from America,

people... International speakers, bl-lldy e@barrassmg and humiliating us.

Shouting at us, telling us ws are ~ fle are pathetic, are you stupid, are
you death, are you dum¥; agg au a moron..

APPLICANT REPREéENTA*ﬂN%ﬁ?wouId she do that?

COMMISSIONERS Why .. E@tenﬁened)

MR RUDOLF JANSE %AN VUUREN Because we are smokers. Right we

the *e:*@n pfe from all the learning we are doing and sharing our skills and
hProfess@mallsm in our Industry. We then got shouted again, we were told that
\\\w a‘mwe have one more cigarette we will have to pay for this entire Conference,
aﬂ the ﬂlghts she will send us back on the first plane to Johannesburg. She called
Bs ungrateful
"APPLICANT REPRESENTATIVE: Alright what else happened, anything else?
MR RUDOLF JANSE VAN VUUREN: This continued and it caused a lot of hurt for
us, as there was nowhere to go, we were in Cape Town in her space the whole
time, | couldn't go home at night because for the first night we slept in conjoining
rooms at the hotel we slept in, where she required us to not close the door when

we are dressing because the rooms linked up to one another. That made me feel
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uncomfortable. | walked out the shower and she said; Hey let me see that little
bum your boyfriend is a lucky man. | felt attacked, | felt unwanted attention on me

by my boss...
COMMISSIONER:  Why could you not close the door?
MR RUDOLF JANSE VAN VUUREN: Because she wanted the door open.

The third respondent went on to describe what transpired that eve:;nng when he
and the fourth respondent attended a dinner in Stellenbosch wﬂb\ R1back"?sAfter the
third and fourth respondent had excused themselves frqm\pgheqiable to have a
cigarette, Riback began abusing them calling them pathét%and‘ %mmature Other
diners were visibly concerned at Riback's condue’t espemaﬂy when the fourth

respondent had to excuse herself and go to the/t a’thtoom:

On the Sunday that the third and fourtlf responde
Johannesburg, they visited the third réﬁ@pndenﬁs brother in Betty's Bay. In a

it _\A_Lére scheduled to return to

discussion on their work situatiofiythe thir&éﬁ%ndent’s sister-in-law, who is an
attorney, advised them th '{hefr\treatment at the hands of Riback was unlawful,
unethical and unconstntutn?ﬁ% @nd th}mat they had remedies available to them. The
fourth respondent testlfle@\that he \and the third respondent had decided to have a
discussion with Filback concemfrig her conduct and that as a ‘backup’, they had
prepared Ietters of reS|gnat|on that they intended to produce in the event that the
meetmgrqut pﬂ@ﬂg d

On M‘&nd}y@ Joa.é'k' at the school, the third and fourth respondents spoke to Adele

Hattlngm a sénior teacher, who reported to them that Riback was ‘furious’. When

, n}t" with Riback that morning, Riback told them that they were rude and

dlsrespectful and admonished them particularly for failing to greet her that morning.
The employees then tendered their resignations. Under re-examination and in
response to a question as to why the third respondent felt that he could not in the
meeting say to Riback that they intended resigning on account of her conduct but
wish to give her an opportunity to remedy it, the third respondent answered as

follows:
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It would result in more shouting and at that point | have had enough, | have had
enough of being shouted at, being reprimanded, be abused uhm, at the point when
| submitted my resignation letter, when she chase us off the property | was relieved
that | can just get out of that situation to get, to take a step away from the person

abusing me.

a sudden change.

The fourth respondent testified that her emgky%\ent Wit hew;pplicant was first job

after leaving university. At the outset, she noticedsthay the working environment

was one in which the staff had a ‘vivid anlmosm}’ towards Riback. She said the
following: P ’

. | notice that,l/arr;:é\o a Qtaff that was stressed out and | was concerned

because of my carlng nature and | asked Krishen may | take the initiative to start

off a staff we bemcothee to allow (inaudible) staff members to nice treat or
think of |
bggmnlng to reﬂsed‘fhat that was not going to happen...

s to make a more enjoyable workplace. He laughed in my face. |

hile."@mg" to do my job Rozanna conduct was sporadic and completely

! ;ble, at times she would walk into my classroom uhm, to address me in
ernt, of the children about matters that are not appropriate to discuss in front of

. ﬁdren. On one account | didn’t wear make-up to school because | realised that

: "'::"the Therapist weren’t wearing make-up so maybe | didn’t need to wear make-up.
Uhm, she came into the classroom, looked at me, got a fright, told me | looked like

a goblin, called in Therapists who is, the once that had been there the longest, call

in those particular Therapist to look at me, to look at how sick | look and to, Come

on guys tell her she has a face that needs make up, you look sick sweetheart she

said to me. | felt belittled in front of the children who respected me and in front of



the two Teaching Assistants that were (inaudible — very soft). Unm, also | was
attacked multiple times for my appearance. Uhm, you are too skinny, you are not
eating uhm, are you eating enough, why is your hair a funny colour, you look
ridiculous, it is not professional, why do you have tattoos uhm,, you look like a
convict uhm. ..

APPLICANT REPRESENTATIVE: Were you the only person who she passed
personal comments about in the uhm, School? _

MS KARIN VAN DER WALT: No unfortunately she (maudlble*) to ress her
opinion to anyone whether they were receptive to it or nat sh ':";woumébout
my colleague Rudolph to me behind his back saylng | c‘an vite aim to my

birthday party because he is wearing those j jeans, Jt |s SO embarrassmg | can’t take
him with me. In her next breath when Rudy wi; _Ked past she woui?:i say, won't you

help me plan my birthday party. So it was s'ap untmstlng relationship with

her you never actually knew wheres %u séood ,' created an unpredictable
climate, my anxiety levels began to mcrease Iam tapproach Krishen about it, he
again laughed it off or tell me she is n r gomg to change, that’s just how she is.
| felt powerless and | beg&n w«belleve t ""‘alj.’was the one that was too weak to

cope. So | sought ou

exﬁfa supyon uhm, when | received the news that
Krishen was :_;-- I wavery stl;gssed because he had always been the buffer
between the‘_st,aff

g Rosafna.”And he had always been the bravest person at

[13] , » testified that after Krishen’s departure in September
-_"icjht "‘H‘elp from a psychologist to provide her with extra support

struc ws that‘ shié could use, in an effort to remedy the situation. The reason for
( this sh&‘éxp(%ed was:

U,)*

j ..because | started to believe that maybe | was pathetic, maybe | was stupid,

maybe | was (inaudible — very soft). Uhm, and it began to (inaudible) my self-
confidence and my self-esteem. Uhm, and | never felt like that before which is why
| sought out help... ... | was taught coping skills to help deal in the work
environment. Uhm, however that was not enough...



[14] The fourth respondent testified that in April 2017, she had an opportunity to attend
a conference in Botswana. She gave the following evidence:

MS KARIN VAN DER WALT: | was chosen to go and present on half of the Centre
because of my expert knowledge on Autism, my experience in Autism practically
in the classroom as well as the fact that had (inaudible — very sof-ta) grew up in
Botswana for 18 years of my life so | would be the correct persbn 10 choose in
terms of someone who is familiar with the culture, familiar thh ’the mapnensms
uhm, and personally | was excited to be able to bring thesg $kl||3 that I have %earned
back to the Country that | grew up in. | felt it was a prrVﬂeged. N
APPLICANT REPRESENTATIVE: So what was.the problem wnti;, %ou going with
her, if any? ~ N )

MS KARIN VAN DER WALT:We arrived Bt the "'hételx"iiﬁrﬁ | was under the
impression they would be two single e eeguse thbt is what we had discussed

prior however when we arrived at the Reqepfloh Rosanna calmly told the
ed
be sleeping in a bed wﬂhﬂiy bose | got anxious immediately but | was there alone

receptionist not two single beds 1 double, please? That's when | realised | will
with her so there wasno one tdf*cemgam to. Uhm, | was locked in a room with her
and she would noﬁ |et me have me Keys because she enjoys the feeling of control

so she nee be th._e\ persez.ln in charge of the keys. Once we were at the hotel

t {ote room, unpacked our belongings into the cupboards
proceeded to get ready for bed. Uhm, | showered first and

that Réeerfna showered with the curtains of the shower open. Our room

j ed"to the bathroom by glass partition so her showering with the curtains

re{’rlght there in front of me, completely visible. | felt so trapped, so uncomfortable
}@r’l hid behind the curtain and face the windows outside until she was complete
ith her shower...

[15] The fourth respondent testified further that the hotel, at the relevant time, was only
66% full. The employees’ representative then asked her why Riback had booked
the room she did. The fourth respondent replied as follows:



| believe it was because Rozanna perceived me as her close friend. As | have
mentioned before she lowered the boundaries between professionalism and
personal from the moment | arrived at CARE. Without my time at CARE she would
conduct a conversation with me from the toilet, with the toilet door open, speaking
to me, while using the toilet, that was not uncommon. It was also not uncommon
for her to, whilst speaking to us in her, or speaking to me in her office uhm, begin

changing into her gym clothes, stripping down to her underpan

bra front of me during a meeting, carrying on with the meetlng s thwgh it was
normal. So many inappropriate things happened | just b@gan {@ accept she is a
unique individual, she is not the usual boss | have ¢ mte, eonitaet W|th in the
Professional Private Organisation and | began to try and adapt 1ol Keep her happy.
Once you have been scolded by Rozanna the flfst tlme and she has belittled you
v chlld-‘wpo has'whetted her pants in

a public place it is essential to surviving%!:l~ rk en\;i;‘onments that you keep her

to the point where you feel like a two year

in a good mood, because her bad mmods are so'8xtrféme. An example; one day a
(inaudible) parent arrived at the schobj rthe n for Autism outside and came to
the gate to enquire about the vqntre | open e gate for him, and | asked him how
can | help you, he salg%cava almece in,Cape Town she is four years old | suspect
she has Autism. })Iho car%‘[»spaak to here to find out about the centre, supporting

(inaudible — very sofy, crisis & Isald you are in luck our Director is here today let
me take you thrddgh through to Rozanna’s office, he was in Rozanna'’s
office, she rmmed:ately looked at me with anger and | knew | was in trouble, but |
coufﬁnt ﬁ@ure:outpaghmk of a reason why. He began to ask her questions and
she treated hm) as though he was a person off the streets, he was black man but
m was d@sﬁed like a father, and a parent, and a customer, a potential person at
.'mur sch@ol he did not look in any way dangerous or | would not have let him into
thg__,school, | would like to make that clear. Uhm, he then, she then berated him
_ d told he was saying out loud you cannot talk to me like this, you cannot talk to
me like this, | sat in silence quietly waiting my turn. He was then escorted off the
property by Security, from what | could see for no valid reason, or any reason
based on his conduct, his behaviour, the nature of his questions, or his

appearance.
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After this incident, the fourth respondent testified that she was reprimanded by
Riback, saying:

...that | am crazy do | want her to be killed, what if the guy had a gun, do | want
every child in the School to be murdered, it will be on me. And then she told me to

go and tell every staff member at the School that if anybody did nay mistake of

2 a R1000 off

&

occurred. She said the following of Riback:

She would ask me in public with this ¢ 5
Krishen created between uhm, are hvi ~ X A h your boyfriend and is he
very soff) is he a smoker, | would say no,

/@l soft) X smoker, this comment was said when |

® you because you are a disgusting

e toet out of the bathroom wearing my towel holding my

-

, ts an ag[in front of her outside. Uhm, | began changing and |

meight uhm, she said my hair when it is green made me look like a goblin,
told me | look sick without make-up on, or being pathetic if | wasn't able to solve a
Y roblem, if you didn’t have the solution, ag pathetic... | did my best to respect her,
and in my first job as my employer, as my authority, as the person who | saw to
lead me, | did my best to respect her. However | found it impossible regardless of
my behaviour or my conduct. Do you know | can fire you for that was a threat she
made often. An example with me, one day (inaudible) the Teaching Assistant trip

a child in my class on playground and then | watch her shout at him, pinch him and
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moved him to the corner for a timeout which is not a strategy usable for Autism.
Uhm, my child who had problems with his aggression began to punch the wall until
his knuckles bled. | saw this incident and | was infuriated | went straight to the
employer and | said to her | have just witness inappropriate conduct on behalf of
the Teaching Assistant resulting in the physical harm of a child and the School |
would like action to be taken. | was (inaudible - very soft) what you just said about
your colleague is slander, be careful | could give you your first wr-m*en warnmg for
that. She didn’'t even hear me, so trying to bring concerns to her Fwas\‘they fell on
deaf ears and | started feeling more — and more unsupporied |n my workp“la?c.‘é and
mentored and learned in terms of decisions | had to mgke ammitchxld s llves ona
daily basis, | dealt with a mother who came homer and fouqd the‘ chlld covered in

said do not say anything about Ivy, do not gay anyt@g &Sh’”t get involved. Uhm,
she would also call us weird, oh you g@ys ire coke ‘erazy or scream, uhm, she
would say you acting like a 25- year-mld uhm, by ‘the-third year towards the end of
my appointment with her she felt comfortable gnough to refer to us in a friendly
way as ag you fucks uhm, or you blthu such bitches because you get to
drink alcohol and | ca&?:;aua@l@:m pregnant Uhm, that was common that was
said in front of couea ued, in frgnt of public places regardless of where we were.
It was her over frlenbuly battefy made me feel completely embarrassed whenever |

was around her, becaUs@Hgﬁew she would draw attention wherever we were.

The fouuées&h;‘%nmdn gave evidence about the conference in Cape Town
that she atte@ded wah Riback, the third respondent and another member of staff
named ‘Bev She t*estlfled that she soon realised that Riback did not enjoy her and

O

the'i:a_r_eé’féurant in Stellenbosch that evening, and said the following:

respondent taking smoke breaks — they were scolded despite only

mokiﬁg during the conference breaks. She testified further about the incident at

The incident started uhm, | believe it was me who trigger her irrational explosion
uhm, | was sipping on my Gin and Tonic and | was genuinely thirsty from walking
around that day so my first sip was a big sip. | didn't think this was a problem until
she had taken it as a personal attack. Why are you drinking so fast is it because it
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is so hard for you to deal with me uhm, why are you ... | am sick of the animosity
on this trip uhm, you are ruining my trip | came here to have a nice time and you
are ruining my trip with your cigarettes going in and out smoking you and Rudy
pairing up together uhm, she said to me that | was acting like a 25-year-old and it
was pathetic. However the volume was so loud that the tables around us stopped
eating to observe the scene that was happening in the RestaurantkUhm and
(laugh) she told me that smoking cigarettes was dlsrespectlng her pregnancy,
drinking alcohol in front of her was disrespecting her because I know $he likes to
drink so it is not fair how dare we drink in front of her, if that was her |s\§yé why
didn’t she bring that up when we were ordering he d&\ks she nevar Jring it us,
and, and objection to that. Uhm, after she had flnlsﬁed scréemlng we usually sit in
silence for a few minutes to let her calm down, andwthen wali on her que to see
what she, what mood she will be in next aﬁ see w Wan facilitate that in a

peaceful way.... So | continued to table amrd | did my best to keep a

(inaudible) face, as soon as the meg was over | pGerly excused myself and went
to the bathroom and uncontrollably bm\%; té tears. And there were four, three
or four people waiting for Me arthe bathr who had seen what had happened.

Mothers saying who |s thatw f{;_;.__n what just happened, are you okay, are you

okay, and | said :r lam nfmt ok&}g«l ;:an’t do this anymore, | physically can’t do this
anymore (laugh) it ) §oo unpredlctable too anxiety provoking, too degrading and |
am not ev{w sp%e my. leader | left lost and alone and abandoned and |
remember % conversatlon when | tried to approach her before and she just said

sﬁ“every day the door is open by all means if you feel that way

walkout And J will admit that the salary | received at CARE | was happy with, so

xxxxx t@iﬁb e thr with go with anyone else you might get treated better was the
ﬁnﬂerhnﬁﬁ connotation but you won't get as much money. Literally challenge my

oWn sense and materials and was | going to stay for the money or was | going to

: % )ave. And that is why | wrote in this message | would rather be poor and safe. It
is not healthy for me...(Inaudible) after | quite | had to uhm, give notice at the place

| was living because she didn’t pay me my full salary...

[19] On the group’s return to their hotel, the fourth respondent testified that there
remained ‘a huge amount of animosity amongst us as three staff members and

Rozanna’. The accommodation arrangements were such that the third and fourth
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respondents shared a room with two single beds, with Bev and Rozanna sharing
an adjoining room with a double bed. After the fourth respondent had showered,
she requested the third respondent to close the door. Riback told them to leave
the door open with the result that the fourth respondent had to put on her

underwear in view of three of her colleagues and her boss.

The fourth respondent testified that on the next day, she and the «@rd 'respondent
decided to spend the day with the third respondent’s brothe; aﬁd his wn‘e Whlle
they were with them, they related their work expenencesQMth&y felt powerless
and confused. The third and fourth respondents were adwse@ that Riback’s
behaviour was not appropriate, and that she could not c@nduct herself as she had.
She and the third respondent had a conversagjon ab
do when they returned to Johannesburg, Tﬁéy
harass them and belittle them, then they‘would ha\(e 0 make the decision that they
could not take it anymore and that mustwe other job out there where we
don't get treated like this’. i

wihat’ they were going to
ided that if Riback continued to

greet her that m@rmng, that thls behaviour was not acceptable and that they
needed to meet to dmus$a way forward. She and the third respondent agreed to
prlnt resngnata@n Ie‘t{ers since Riback wish to see them in her office that morning.

Whelﬁth,ey were: called to the meeting, Riback sat down and was immediately

o,
L

made wat;o fertable by the fact that they were not afraid as they usually were.

) Rlback.%ﬂ them that the way they treated her during the trip was disrespectful.

During?fhe course of the conversation, it became apparent that her suspicion had
been raised she asked whether the conversation was being recorded. Both the
third and fourth respondents were recording the conversation. The fourth
respondent had her phone in her pocket. The third respondent held out his phone,
which Riback snatched saying ‘I knew it, you liars, you disrespectful, what are you
frying to do, what are you trying to do.” Riback demanded that the fourth



[23]

14

respondent leave the office that she could speak to the third respondent alone.
The fourth respondent refused to do so and was told to get out. At that stage, the
fourth respondent advised Riback that she was not leaving the third respondent
alone and she placed her letter of resignation on the desk, followed by the third

respondent.

The letters of resignation tendered one month’s notice. The fourth ngs' gdent gave

the following explanation for resigning on notice:

iday from 7 {ill 5,
sometimes being asked to stay later, my contract does not stlpula"te any overtime.
And yet | was being asked, my contract sﬁl end‘ woﬂg at four | was here until

Because | have invested three years of my life, my timé"»evéfy

ch the chlld drive the child home in
your own car or we are having a sch@ol trip wh"l'n-tryou take on the responsibility
of having these six special needs, orfour spetial needs children in the car with
you, with no pro.... legal prgmction nodl%ﬁrnlty form signed by parents or myself

five o’clock, six o’clock, oh the parent d,;&qt

uhm, these were the typ’éS@f demands that were expected from me..
| give, | tender the. notice, becayse) refuse to let the three years of work that the
team and myself has put inte these children, getting a 7 year old out of nappies,
getting a 1@ year Q|d to_stop biting people, getting a 11 year old girl to stop
screamlng m publlc bﬁcause she is afraid of the sound of the toilet flushing. | have
mve@ted so mwoh tlme with those parents, with those families, tending the children
to the hospltal child falls on the playground | am the one sitting in a hospital next
tqthe m@m sspeaking in sign language, understanding of the child says and

] ting it to the doctor and the parent because my sign language was better
than thelrs . it killed me, it absolutely killed me to have to leave those who were
rn Fny charge, my heart broke, | felt ribbed from my community, | was so sad, so
(lnaudlble) but at the same time | knew | wasn't going to be able to make contact
because Rozanna boycotted my name and Rudy’s name the moment we left. And
the staff will tell you | am not allowed to talk about them. So when parent enquire
as to where is my child’s teacher they were met with we are not aliowed to talk

about it ask Rozanna and she made up some excuse..,
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In the result, the fourth respondent was not permitted to work on notice period, nor
was she permitted to say goodbye to the children under her care, nor was she

permitted to engage in any handover period.

In response to a question as to whether the fourth respondent had addressed any
of her grievances with Riback, the fourth respondent replied as follows—: .

like | said | did try and approach Rozanna (laugh) becausg sha dxd s% as a
personal friend at a stage, and | approached and she sagd What is wrong with
everyone, why is everyone so flipping useless. And | sald the taam |s not useless
Rozanna | just fear you are not getting the best out of them" Qeoause sometimes
you come across as aggressive and yourt fie ccrqres aqross /as abrasive and you
can offend people without you realising. & hen sa& to me, seriously (inaudible)
it is getting boring now, | am borﬁd it's gettmg lmrmg get out... And | was
dismissed. \

The fourth respondent state‘d that she did discuss Riback’s behaviour on the
5 m#

Botswana trip with /Ie %mgh who sald that she could not believe that

Rozanna did that, b t

previously been 6n a conf

aﬁ’me she was not surprised since she had
cg/with Rozanna and ‘she had told me the horror

stories When shegot back from a trlp, of Rozanna refusing to let any of the staff
\

hold the Agx to th __r_ roems, and they are not allowed to have the key, they weren't

allowed fo Ieas;e w)‘tﬁn they wanted to’.
N N ” 4

\'.} ). X

The fod‘ﬁt’ﬂ réébondent testified further that Hattingh was the most senior person at

*f.‘:-the tlm“e that she had the idea to meet as a group, and to approach Riback as a

tea@vThat initiative came to nothing, and the group was ‘scolded for colluding
agalnst her ‘. In relation to the Botswana trip in particular, Hattingh’s response was
no more than that it was unfortunate that the fourth respondent had to go through

that, however there was nothing that she could do.
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The commissioner’'s award

[28]

[29]

[30]

The commissioner correctly identified the requirements to be met to establish a
constructive dismissal, i.e. that the employee must have terminated the contract of
employment, that the reason for termination must be that continued employment
had become intolerable for the employee, and that it was the employef'who made
continued employment intolerable. The commissioner observed tr€tfha second of
these requirements was an issue, i.e. whether Riback had made contmued
employment intolerable for the employees. The test to ,ﬁ;@gha@.was correctly

pIO}@Jent is to be
determined objectively; the employees bearing the. onu&of pro&f

o J’

identified by the commissioner — the mtolerablllty of

The commissioner found that Riback’s bghﬁo owarc% the applicants and other
teachers was ‘shockingly unacceptable’?fz;[;le came{%’é following conclusions:

%
Yv,\.
- 3

65. She [Riback] cIearIy portrayed S|gn|f|cant mood swings and subjected the
applicants to sweari i, I Wi j’ble!'mogﬂr and dlscrlmlnatory remarks. Calling a

enflng on subordinates bodies while they have to dress in front of

- ‘Ms R|b$k is wholly inappropriate and demeaning for them.
%’7* _ So yvere the tantrums and screaming at the conference and the restaurant.
@n theafewdence Ms Riback’s behaviour was despicable. | have absolutely no
og?!bt that Ms Riback’s behaviour towards the two applicants caused their
}mployment to have become intolerable.

The commissioner went on to observe that generally speaking, an employee is
required to exhaust all possible internal remedies prior to resigning and claiming a
constructive dismissal. Further, in the present instance, there was a grievance

procedure in the employees’ contracts of employment. However, the
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commissioner observed that Riback was ‘the final point of call’, and that Riback
had been dismissive of prior attempts to raise issues with her. The commissioner

concluded in the following terms:

72. | am satisfied that the applicants had no other option but to resign in this
matter. Objectively speaking the respondent made contlnualx ‘employment
intolerable for them. Despite their commitment to their pupils mey had no other

A
way out. P q,_,-.‘\_

[31]

'\ \

The test to be applied on review is not in dis Nt RS
the case of an alleged constructive dismiggal$ to dei‘é'rmine the existence of a
dismissal. Once the existence of a d|smissal is established, the enquiry moves to
one of the fairness of the dismissal. The & stencé of a dismissal is a jurisdictional
enquiry (SA Rugby Players ASSOGI’QIIOH &%ﬁs v SA Rugby (Pty) Ltd & others;
SA Rugby (Pty) Ltd v SARZ{/ & 'mam%gMB) 29 ILJ 2218 (LAC)). In other words,

the commissioner is_néquireds

nitlauy» to conduct an analysis of the facts to
determine whethe,r theﬂk'CIGMA s jUI'ISdICtlon to determine the dispute (see
Regent lnsurance Co Lt& ! Cbmmrss:on for Mediation & Arbitration & others (2013)
34 ILJ 419{(1?_ )" On reVIew the applicable test therefore is not a threshold of
reasonaﬁlaﬂ SB, fhe rewew court must decide whether the commissioner's
decisian is obj@stlvﬁl‘y speaking, correct (see Asara Wine Estate & Hotel (Pty) Ltd
v Van \@yen & others (2012) 33 /LJ 363 (LC), Conti Print CC v Commission for

Conc:llaagaon Mediation and Arbitration and Others [2015] 9 BLLR 865 (LAC)).

.i

The qrounﬂs for review

[32]

The applicant submits that the commissioner ignored the fact that the employees
had not lodged a grievance prior to their resignation, and that his conclusion that

the employees and maintain WhatsApp and other communications with Riback
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solely to remain ‘in her good books’ is irreconcilable with the objective facts and
are thus improbable. Further, the applicant avers that the commissioner failed to
have regard to the fact that the employees never communicated their concerns
regarding her alleged conduct during September 2017, nor did they provide Riback
with an opportunity to address the issues. Finally, the applicant contends that the
fact that the employees worked their months’ notice is wreconcﬂabfe with the
conclusion that their continued employment was intolerable. In sh@\rt ‘the appllcant
contends that an objective consideration of the facts presented dmvng the
arbitration proceedings (including the documentary ewdpﬁce tha;:ma_s submltted)

N

does not justify a finding that the employees were con’struci"iv.elgl'Qh d{sm|ssed

o

The leqal principles applicable to constructive dismis

[33]

[34]

The Labour Appeal Court has observed? that mhere‘ﬁ% employment relationships
are often considerable levels o |rr|tat|on %ﬂon and tension (see Jordaan v
Commission for Conciliation, M ed/a_ pn and Anbitration & others (2010) 31 ILJ 2331
(LAC)). Generally speaking®
intolerability of conting

hese are SRsUfficient in themselves to establish the
O e?it?’ Something more is required. As the court

observed in Regefi aragraph 53 of the judgment:

The COurts Tan tio&,s to look at the employer’s conduct as a whole and to

determlne whether its effect, judged reasonably and sensibly, was such that the
ﬁe,mployee couid not be expected to put up with it. The conduct of the parties is to

"~

_,..-_.d‘at as a whole and its cumulative impact assessed..
s

In broae:?rms the key elements of the test are that the contract of employment

must have been terminated by the employee, the employee must not have
terminated the contract voluntarily (in the sense that he or she would have
continued in employment indefinitely but for the unbearable situation created by
the employer), continued employment must, objectively, be intolerable, the
intolerable circumstances must have been of the employer's making, and the

employer must be culpably responsible for the conduct that created the intolerable
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conditions (see Myburgh and Bosch Reviews in the Labour Courts (Lexis Nexis
2016) at p 364-5).

The courts have highlighted the importance of the need to exhaust a grievance
procedure prior to the resignation which is later contended to constitute a
constructive dismissal (see, for example, Lubbe v ABSA Bank [1939}12 BLLR
1224 (LAC); LM Wulfsohn Motors (Pty) Ltd t/a Lionel Masters v Dl@ute‘Resolutlon
Centre & others (2008) 29 ILJ 356 (LC)). This is sometlmes express@d As a
requirement that where an employee could reasonably, be ewegted to, invoke a
grievance procedure, the resignation will not be regarded as. a dlsmlssal because
resignation was not a measure of last resort. _B_L&t_thlS-.}S\nOt agn inflexible rule —
) eﬁiplé‘?ee could or should

the employee should

where on the facts of a particular case it appeag that ft

have raised a grievance through avada%%e iv, ,
generally be expected to have done sof\Where - are ineffective or
where on the facts it would be futlle for wployee to resort to a grievance
procedure, an employee is ryﬁ‘« neé@ssanly precluded from claiming constructive
dismissal. What is requéd is an “Sxarfination of all relevant facts, and a
determination of wha‘t was reason%le in the circumstances. As Gaibie AJ

succinctly held in/Reteg \Ins‘_urar_l___(;:e (at paragraph 53 of the judgment):

Analysis =

[36]

The only element of the test in dispute in the present instance is whether the
employees have established, objectively, that continued employment by the
applicant had become so unbearable that they could not be expected to remain in
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[39],
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that employment. As | have indicated, this is an assessment that must be made

from the perspective of a reasonable person in the shoes of the employees.

In the pre-arbitration minute, the following was recorded under ‘Facts in dispute’ at
paragraph 14.

The Applicants contend that Ms Riback’s conduct, which the qu;lits contend
which ultimately led to their constructive dismissal, includegigtwas nofj§i
unauthorised and/or unlawful deductions from the ap&i%‘tts’ salanes |mposmg

theda)
abusive and offensive language when dealmg with the, apphcants sexual

unreasonable and in some instances unlawful demand ppllcants use of

innuendos, sexual harassment, sexual gfi

q;__scrlmlnatlon, making of
disparaging and derogatory remarks,_ nd [ ining @d 'I-Jélittling the applicants,
embarrassing and humiliating conduct towardigeg h@y%%plicants and impairment of
the applicants’ constitutional right tp dignity. ’Thls conduct was in front of the

respective applicants’ and/ggtheir work agues and/or in public places.

As | have indicated, the f% aznd’fou:rth respondents testified as to the above
contentions and in th%@ourse%@f domg so, made serious allegations against
Riback. None of ﬁfese%re«@ngusly contested in cross examination, and Riback
elected not to ‘a{tend the arbitration or lead any evidence. The objective

assessmant of the intelerdbility of continued employment must be made on the

baS|s of the undlsputed version of the employees.

:-;_:5‘ .

More ?ﬁa’n :fmyears ago, Prof Alan Rycroft wrote an article in the Industrial Law

A _Journa.l ($*ée Rycroft ‘Workplace Bullying: Unfair Discrimination, Dignity Violation

or L!qialr Labour Practice’ (2009) 30 /LJ 1431) in which he sought to give content
to tﬁe concept of workplace bullying, suggested that workplace bullying constituted

a form of harassment. He said the following:

Workplace harassment impacts in different ways. Sexual harassment impacts on

an employee’s dignity, bodily integrity, job security and personal safety. Racial
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harassment impacts on an employee’s sense of worth, dignity and empowerment.
Workplace bullying has been linked to a feeling of incompetence in handling the
job, to a sense of alienation from colleagues, to anxiety that there will be no
promotional recognition, to job security, to feelings of inadequacy, to knock on
tensions in personal relationships, and to depression.

Rycroft suggests the following definition of workplace bullying:
[Harassment]...is generally seen as persistent and unvwlgomef‘:.conductmlch is

hostile or offensive to a reasonable person and m'duéces ear 87harm and

demeans, humiliates or creates a hostile angd rntlmldatmg e*'nVronment was

calculated to induce submission by actual orti¥eeate
|

[ rt of a person or persons,
which has the effect of creating a hostlle workplace enwronment In these terms,
bullying includes a wide range of msuWemeamng or intimidating behaviour
that lowers their seIf—estgan OR self-confldence of an employee.

Rycroft identifies a nwﬁbjé}\ﬂpe

’behaviours, which include persecution in

-

d"-i'r}_s\‘pira"t.__i:on of fear, degradation, e.g. sexual harassment,

various forms, thre

deliberate ins fi:"r'itiéél negative responsible attitude (ridicule,

)

unfriendling c@,pffi;we administrative penal sanctions which are suddenly

directed a aﬁ'mdlwdual employee without any objective cause, explanations
or efforts at jo y%olvmg any underlying problems. Rycroft goes on to observe

that bem,g humdfated or demeaned lies at the heart of the concept of dignity, and

that the Qubllc humiliation of an employee is almost certain to destroy or seriously

’,»*

;’«; the relationship of trust and confidence between employer and employee.

Turning to the present case, | have quoted from the evidence at some length,
simply because the evidence best speaks for itself. A summary would not
inadequately convey the deep sense of degradation and humiliation suffered by
the third and fourth respondents. The third respondent gave uncontroverted
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evidence that as a gay man, he felt demeaned, insulted and embarrassed by being
referred to as a ‘screaming queen’ on a daily basis. The fourth respondent gave
uncontroverted evidence that Riback demeaned her on account of her appearance
and her dress. Both the third and fourth respondents gave uncontroverted
evidence regarding sexual innuendo and harassment at the hands of Riback, and
in particular the discomfort they felt when Riback required them tosshower and
dress in circumstances where their privacy was compromised, anc&vhen she made
comments about their bodies. Both the third and fourtl:;« -re:spondents gave
them\J,-rr publl
where they were admonished in abusive terms in front of co d

uncontroverted evidence of Riback’s behaviour towar places,

ues gnd members
I

of the public.

To the extent that the applicant attempted,fé*balmg\the thlrd and fourth respondent’s
versions as false or exaggerated, there, is no me\nt T this submission. The third
respondent explained what appeared to b e agt)malous friendly overtires made
by him and the fourth respondent tolRiback in the following terms:

S

The f : s.p&h;ient in particular was clearly able to articulate the effect of the
workpla envjironment on her mental well-being. She identified the source of her

I|ng§ of inadequacy, and was fortunate enough to receive support both
pro“fessmnally and from family. The fourth respondent testified as to how she came
to recognise the relationship between her and Riback for what it was and how she
was able to summon the courage to confront Riback. In response to a suggestion
by the applicant’s representative that events at the conference were no more than
a ‘friendship tiff’, she said the following:
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About her... let me be very clear that showed that she was my real friend nothing
about her, | could not trust her, she took my money, she is (inaudible) people
against each other constantly, she was not my real friend, she was my boss who
pushed the boundary from personal life and professionalism. | had peace because
| knew, didn't know any better I'd never been in another working environment. Now
in the work environment | am in now these are all red fiags | don’t eyen have my

principal cell phone number. We communicate over email that is ge%fect.

In short, what the evidence discloses is a workplace operated iy a narc;s%nstlc
personality whose offensive and unwelcome conduct héd the effect ‘oficreating a
toxic working environment in which discriminationy c#egradah%n and demeaning
behaviour became the norm. | have no hesitation® m flnémg ttaeat the nature and
extent of the workplace bullying suffered by the third a fourth respondents was

such that for the purposes of s 186 (1) (_ of the 1‘_85 their continued employment
L TR

In so far as the applicant c%fends that ’_th employee’s failure to lodge a grievance

was rendered intolerable.

is fatal to their claim fo;r cor?%ructwe dlsmlssal As | have indicated, and to the
extent that the appllcanfﬁeeks to"glevate this to the status of a legal principle, this
is not the case. AII of the,

& refeyent facts and circumstances must necessarily be
taken into aecount it wa not in dispute during the arbitration hearing that the
employeeﬁ d|d not. I&g@{’ a grievance. The commissioner found that generally
speaklng, an emplo}fee is required to exhaust all possible internal remedies before
resugmng ‘and clafmlng a constructive dismissal. He found that Riback was in fact
the final pomt’of court for the purposes of prosecuting any grievance, and that their
@rect ‘é.uperwsor was hesitant to take up issues on their behalf. The fourth
reép?érndent testified that when she had taken up issues with Riback, Riback

became ‘bored and disengaged'.

The fourth respondent also led evidence that she had attempted to address
complaints with Riback directly, and with both the co-director, Krishen Samuels

and her senior, Adele Hattingh, on a number of occasions. The third respondent
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also testified that he had raised grievances with the head of teachers, Adele
Hattingh. When the fourth respondent proposed to Samuels that a staff well-being
committee be formed, he laughed at her. Samuels said that Riback would never
agree to it, ‘it's not going to happen’. The fourth respondent lodged a grievance
with Samuels, recording that Riback did not speak to staff appropriately, that staff
were struggling and their well-being was a matter of concern. When gamuels left

the applicant, the fourth respondent testified that ‘the person was @y prgtector and

who was in charge of protecting the staff make sure that evefyl‘hmg was'fajr and

now he had gone, my sense of security went with hi The fczurth respondent

testified that after Samuels had left, there was no | _er a uffer\ and that when

Riback started to manage the staff, things we.t__from bad t0* worse. The third
respondent testified that on their return from the conf eneéwm Cape Town, they
approached Hattingh who informed thgﬁ
respondent testified:

|bac jwas furious. The fourth

After this training we sought advice from a teacher who was in the same boot (SIC)

grievance wi;hsi@jh;i«%arson \gho\' has inflicted this, the situation in the first place.
Nl

¥

The evidenge .c'le'ar that ;;iespite a term of the employees’ employment contracts
to the &

manﬁger/dlrect@r I;ns was not an option open to them. In particular, the person

Mfémpldyees may lodge any grievance with their immediate

agam&wh%thélr grievance was directed was Riback herself, the applicant’s sole

membergr)d ‘director. As the third respondent put it in his evidence in chief, ‘But

[49]

"agam ylau can’t’ approach a person you have a grievance with as the Director, as

the,, HR system, as the Judge and the Juror and the Culprit there is no possible
solution to that .

In so far as other agencies where grievances might have been lodged are

concerned, the fourth respondent was asked in cross-examination why she had
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not reported the acts of sexual harassment that she described to the police. Her
answer was instructive, and goes to the root of abusive power relationships in the

workplace:

I was disempowered the entire time that | was working for her, was made to feel

of Adel, | felt uncomfortable and it is not uncommon for a

It is fear and shame and guilt because you feel like w%me\whi) me what | do,
why did she pick me she doesn’t do this to Anusk he da“t%nt go it to Bev, she
didn't do it to Adel why me?

[50] To the extent that the applicant contendas tﬁge‘remployees’ willingness to work
out the notice period is incompatible \‘mth any haotion of intolerability of future
employment, the evidence chy disclo tHe reasons for the employees’
election to work their one mdnths l%otlce perlod The reason they chose to do so

.. 4

was out of their sense ?f duty‘ tow: s- the Iearners in their care, and the need for

J,d
a smooth tranS|t|on SO as to m%gn {

ige any harm that might be caused to them.
Instead, both er@loyeé& \Qlere gscorted from the applicant’s premises by security

nutes @fter their resignation.

[51] In summary, 3 on we facts, viewed objectively, the appllcant rendered the

Costs

[62] The court has a broad discretion in terms of s 162 of the LRA to make an order for

costs according to the requirements of the law and fairness. Mr Cook, who
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appeared for the third and fourth respondents, submitted that an order for costs on
the scale as between attorney and client was appropriate. He submitted that the
third and fourth respondents were young adults, the fourth respondent in her first
employment, and that they had been traumatised by Riback's behaviour. Further,
the quantum of compensation awarded to them by the commissioner was not
overly generous, and an order for costs on the ordinary scale would amount to a
pyrrhic victory given the legal costs that they have had to incurs ln opposmg the
present application. | agree with these submissions. In my wew the requmements
of the law and fairness dictate that a punitive costs ordeg shmlcuae gragted The
court ought to express its concern and dlspleasure ‘at the mannaer in WhICh the

employees were treated in the present mstanc__ and the fact‘ that the applicant

r -

sought misguidedly to review and set aside thg comn Oﬁers award. Further, |

must necessarily take into account the faet ﬁat nt abandoned its review

ie app" 7

3

of monies unlawfully withheld
and deducted only on the day of the hea?wankly, had the employees filed a

cross-review to increase the qﬁantuﬁn of compensation, | would have given serious

consideration to the app_hcﬁo\_ (v 4

of that part of the award that ordered tha&repaymen

| make the following ordgf”

1. The a_ll_ﬁ}f:i'l;i_cf%o s 'sr;fssed, with costs, such costs to be paid on the scale as
betweé:h'-..-at_;t_'m‘ and client.

.

n
o (b [aho

André var' Niekerk
Judge of the Labour Court
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